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FOR THE FI FTH Cl RCU T

No. 91-1864

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
CGREGORY VI NCENT M TCHELL

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(June 19, 1992)

Before HILL,” KING and DAVIS, Circuit Judges.
PER CURI AM

Gregory Vincent Mtchell appeals the sentence he received
after pleading guilty to a one-count superseding information
charging conspiracy to distribute and conspiracy to possess with
intent to distribute cocaine. Mtchell, a mnor participant in
the conspiracy, contends that the court erred in (1) calculating
hi s base offense | evel in accordance with the anmount of drugs
involved in the conspiracy as a whole; (2) failing to rule on the
Governnent's notion for downward departure at the tine of

sentencing; (3) refusing to depart downward to conpensate for the

Senior Circuit Judge of the Eleventh Crcuit, sitting by
desi gnation



Sent enci ng Cui delines' overrepresentation of the seriousness of
his crimnal history; (4) refusing to depart downward on account
of his unusual personal characteristics; and (5) sentencing him
wthout a finding of guilt. W agree with Mtchell on points one

and two, and so vacate and remand for resentencing.

| . BACKGROUND

By superseding information, the Governnent charged Mt chel
and five other persons! with conspiring to distribute nore than
500 grans of cocai ne between January 1987 and April 3, 1989. The
information did not specifically identify the anmount any
i ndi vi dual defendant had allegedly conspired to distribute. In
the factual resunme acconpanying Mtchell's guilty plea, Mtchel
admtted to a conspiracy to distribute cocaine with other persons
inthe Dallas area |lasting from Cctober 1988 to April 3, 1989.
The factual resune nanmed as coconspirators Paul Whber, Jimme
Char | es Cook, Gustavo Gonzal o G ral do-Lara and Aura Rey G ral do.
Mtchell admtted to acquiring cocai ne "on nunerous occasions
fromthe coconspirators Cook and Weber" and in turn distributing
it to other persons.

The Presentence Report (PSR) filed in connection with
Mtchell's sentencing indicates that Whber obtained 20 kil ograns

of cocaine in Florida on April 1, 1989. Wber sent Freddie Lynn

! Aura Rey Graldo, Freddie Lynn Sudduth, Victor Honero
Cordova, John Victor Denson, and Mallory M Pierce. Al five of
t hese persons, and Mtchell, were nanmed in the original eighteen-
count indictnment.



Suddut h and Debra Sudduth back to Dallas with the 20 kil ograns,
and instructed themto contact Cook. The Sudduths were arrested
the next day when they nade the delivery to Cook in Dallas, and
federal agents seized the cocaine. Meanwhile, on April 1, Cook
had al erted Wber's custoners that a shipnment of cocaine was to
arrive in Dallas shortly. Custoners were to contact Cook by
pagi ng Weber's beeper, and Cook would call them back to arrange a
nmeeting place. On April 2, all the persons naned in the
superseding information, including Mtchell, contacted Cook to
arrange the purchase of various anmounts of cocaine. Mtchel
requested of "a couple of ounces" of cocaine,? but Cook told
Mtchell that he could not prom se to hold any back. M tchel
agai n asked Cook to hold sonme cocaine for him and promsed to
call the next day when he had the noney. Mtchell was arrested
shortly thereafter.

At the plea hearing on August 25, 1989, the district judge
found that each defendant pleading guilty® was doing so freely
and voluntarily, but he reserved acceptance of the pleas until
such time as he could review the PSRs. The PSR for M tchel
originally arrived at an offense |l evel of 32 and a crim nal
hi story category of V, thus |leading to a sentencing range of 188-
235 nonths inprisonnent. United States Sentencing CGuidelines

(U S.S.G) 8 5A, Sentencing Table. The offense |evel was

2 (One ounce equal s approximtely 26 grans.

3 Defendants Freddi e Suddut h, Cordova, Denson, Pierce and
Mtchell pleaded guilty on that date.

3



cal cul ated on the basis of the full 20 kilograns of cocaine
involved in the April 1 shipnent. Under the drug quantity table
acconpanying U.S.S.G § 2D1.1, the base offense level was 34.%
The PSR recomended a two-| evel reduction for acceptance of
responsibility.

Mtchell objected to basing the offense level on the full 20
kil ograns, arguing that it should have been based on the fact
that he pled guilty to an information charging conspiracy to
distribute nore than 500 grans. He contended that the proper
base of fense | evel was 26, the |evel which, under the version of
the drug quantity table in effect at the tine of the offense,
covered 500 to 1,900 grans. Mtchell recognized that if the base
of fense | evel were reduced to 26, his mnor role in the offense
woul d have been acknow edged and he would not be entitled to a
downwar d adjustnent for m nor participant status. However, he
asserted, if the probation officer rejected a reduction and
continued to hold hi maccountable under the Guidelines for the
entire 20 kilograns, he was entitled to a four-|evel reduction
for mnor participant status. Thus, factoring in the two-Ievel

reduction for acceptance of responsibility under both scenari os,

4 Mtchell pled guilty to conspiracy, an offense covered by
US S G8§ 2D1.4, but that section provides that the offense |evel
for a conspiracy shall be the sane as if the object of the
conspi racy had been conpleted. As the object of the conspiracy
was distribution and possession with intent to distribute,
sentenci ng was appropriate under 8§ 2D1.1
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Mtchell contended that his total offense |evel should be either
24 or 28.°

The probation officer rejected a reduction of the base
of fense |l evel to 26, asserting that "DEA investigation shows the
amount to be distributed to co-offenders and codefendants to be
approximately 20 kilogranms.” Applying U S. S.G 8§ 1Bl.3 (Rel evant
Conduct), he stated, Mtchell was to be sentenced for the entire
20 kilograns. The officer did grant the four-Ilevel downward
adj ustnent for mninmal participant status, however, |eaving the
final adjusted offense |evel at 28 (he did not disturb the
initial two-level reduction for acceptance of responsibility).
He rejected all of Mtchell's other objections. Conbined with
his crimnal history category of V, Mtchell's new sentencing
range was 130-162 nonths inprisonnent.

At the sentencing hearing on Decenber 15, 1989, the trial
j udge accepted the PSR s cal culation of the offense level. He
observed that, although all the evidence showed Mtchell's
i nvol venent with the 20 kil ogram shipnent was |imted to the two
ounces he ordered from Cook, Mtchell admtted to having nade
smal | transactions with the coconspirators on other occasions.
Accordi ngly, he concluded, it was reasonably foreseeabl e that
Mtchell knew his distributors were dealing in anounts |arger
than his individual purchases and | arger even than 500 grans.

The judge expressed the view that the four-Ilevel downward

5 Mtchell also raised objections to the PSI's inclusion of
sone of his earlier crimnal episodes in calculating the crimnal
hi story score. He has abandoned t hese objections on appeal.
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adj ustnent for mnor participant status sufficiently accounted
for the fact that Mtchell was involved with only a small portion
of the 20 kil ogram shi pnent.

Mtchell noved for a downward departure on the grounds that
he had a difficult upbringing and al cohol problens, and that his
crimnal history score of V overrepresented his crimna
background. The judge refused both requests. The Governnent
filed a notion under U S.S.G 8§ 5K1.1 for downward departure on
account of Mtchell's substantial cooperation in the
i nvestigation, but the judge, after conducting an off-the-record
bench conference with the attorneys, indicated that for
confidential reasons he would hold this notion open. The judge
sentenced Mtchell to the m ninmum of 130 nonths inprisonnent,
followed by a five-year term of supervised rel ease and a $50
speci al assessnent. At no tine during the sentencing proceeding,
however, did the judge formally accept the plea agreenent or
Mtchell's guilty plea. A judgnment finding Mtchell guilty was
entered on Decenber 18, three days after the sentencing hearing.
Mtchell's notion for a new trial was denied, and this appeal

f ol | owed.

I'1. DI SCUSSI ON

A. Ofense Level Based on 20 Kil ograns

Mtchell first argues that the district court erred in
accepting the PSR s recommendati on that the sentence be based on

the 20 kil ogram shi pnent obtai ned by Cook on April 1. He does



not suggest that he should be sentenced based on the two ounces
he sought to purchase from Cook; rather, he contends that the
proper quantity was the "anmount greater than 500 grans" listed in
the superseding information. Thus, he again urges that the
proper base offense |level was 26, so that wwth a two-1eve
reduction for acceptance of responsibility the sentencing range
woul d be 92-115 nont hs.

The district court's findings about the quantity of drugs on
whi ch a sentence shoul d be based are factual findings which we

review for clear error. United States v. Rivera, 898 F.2d 442,

445 (5th Gr. 1990). A finding will not satisfy this deferentia
standard "' when, although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite

and firmconviction that a m stake has been comm tt ed.

Anderson v. City of Bessener Cty, 470 U S. 564, 573 (1985)

(quoting United States v. United States Gypsum Co., 333 U S. 364,

395 (1948)); see also United States v. Sanders, 942 F.2d 894, 897

(5th Gr. 1991) ("a factual finding is not clearly erroneous as
long as it is plausible in light of the record read as a whole").
The district court is not limted to considering the anmount of
drugs seized or specified in the charging instrunent, United

States v. Sarasti, 869 F.2d 805, 806 (5th G r. 1989), but may

consi der anpunts that were part of a common plan or schene to

distribute. United States v. Ponce, 917 F.2d 841, 844 (5th G

1990) (per curiam, cert. denied, 111 S. C. 1398 (1991); United

States v. Byrd, 898 F.2d 450, 452 (5th Gr. 1990). The ultimate




sentence will be upheld so long as it results froma correct
application of the Guidelines to factual findings that are not

clearly erroneous. Rivera, 898 F.2d at 445; United States v.

Buenrostro, 868 F.2d 135, 136-37 (5th G r. 1989), cert. denied,

495 U.S. 923 (1990).

The district court clearly was not |limted to considering
the two ounces Mtchell sought to purchase or the "anmount greater
t han 500 grans" charged in the superseding information. On the
ot her hand, the court could not sinply presune that Mtchell, to
whom t he evidence did not |ink nore than the two ounces, was a
participant in a conspiracy to distribute 20 kil ograns of
cocai ne. The Cuidelines, of course, provide the starting point
for determning the appropriate quantity in this case. Mtchel
pled guilty to a conspiracy involving a controlled substance, so,
under § 2D1.4, he nust be sentenced as if the object of the
conspi racy had been achieved. Thus, the offense | evel derives
from§ 2D1.1(a)(3) (Drug Quantity Table). Were, as here, the
Cui del i nes specify nore than one base offense | evel, the conduct
rel evant to determning the offense |evel is governed by §
1B1. 3(a). That section provides that the base offense |evel

shall be determ ned on the basis of, inter alia:

(1) all acts and omi ssions commtted or aided and abetted
by the defendant, or for which the defendant woul d be
ot herwi se accountabl e, that occurred during the
comm ssion of the offense of conviction, in preparation
for that offense, or in the course of attenpting to
avoi d detection or responsibility for that offense, or
that otherwi se were in furtherance of that offense;.



Application Note 1 to 8 1B1.3 explains relevant conduct in the
case of a conspiracy:

In the case of crimnal activity undertaken in concert with
ot hers, whether or not charged as a conspiracy, the conduct
for which the defendant "woul d be otherw se account abl e"

al so includes conduct of others in furtherance of the
execution of the jointly-undertaken crimnal activity that
was reasonably foreseeable by the defendant. Because a
count may be broadly worded and include the conduct of many
participants over a substantial period of tinme, the scope of
the jointly-undertaken crimnal activity, and hence rel evant
conduct, is not necessarily the sane for every participant.
Where it is established that the conduct was neither wthin
the scope of the defendant's agreenent, nor was reasonably
foreseeable in connection with the crimnal activity the

def endant agreed to jointly undertake, such conduct is not

i ncluded in establishing the defendant's offense | evel under
this guideline.®

It is well established that district courts nust consider the
extent to which a larger drug enterprise is reasonably
f oreseeabl e to defendants involved in snmall or isol ated

transacti ons. See, e.qg., United States v. M ckens, 926 F.2d

1323, 1332 (2d Gir. 1991), cert. denied, 112 S. C. 940 (1992);

United States v. Edwards, 945 F.2d 1387, 1394 (7th Cr. 1991),
cert. denied, 112 S. C. 1590 (1992); United States v. North, 900

F.2d 131, 134 (8th Gr. 1990); cf. United States v. M randa-

Otiz, 926 F.2d 172, 178 (2d Cr.) (late-entering coconspirators
may be sentenced only on basis of anmounts they reasonably coul d
have foreseen conspiracy distributed before they entered), cert.

denied, 112 S. . 347 (1991); United States v. Mtthews, 942

F.2d 779 (10th Gir. 1991) (sanme).

6 This | anguage becane effective with the Novenber 1, 1989
anendnents to the Guidelines. The |language in effect at the tine
Mtchell commtted the offense was substantially simlar. See
U S S.G Quidelines Manual, Appendi x C, anendnent 78.
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We have dealt with the foreseeability of a |larger drug

operation on several occasions. |In United States v. Warters, 885

F.2d 1266 (5th Cr. 1989), the defendant pled guilty to

m sprision of a felony, admtting that he knew of a conspiracy to
possess with intent to distribute 20 pounds of marijuana. An
earlier indictnent had charged the defendant and others with a
conspiracy involving nore than 100 kil ograns of marijuana. As
directed by the Guidelines, the PSR initially turned to the

gui del i ne governing the underlying offense (conspiracy), which in
turn resulted in application of § 2D1.1(a)(3) (Drug Quantity

Tabl e). The PSR cal cul ated the base offense | evel according to a
conspiracy involving 500 pounds (about 227 kilograns). The PSR s
recitation of the facts indicated that the defendant was a key

pl ayer in the conspiracy. He and Hailey (a coconspirator) net
with the undercover DEA agent who was to supply 500 pounds of

mar i j uana, showed a portion of the noney, and assisted in the
delivery arrangenent. The defendant objected to use of the ful
500 pounds, arguing that he had intended to purchase only 20
pounds fromHailey and distribute it, but the district court
accepted the PSR s recommended of fense |level. W renmanded
because the district court did not resolve the disputed question
of quantity on the record. |d. at 1272. W pointed out that the
district court was required to nake a finding of the anount the
def endant knew or should or have known or foreseen was invol ved.

Id. at 1273; see also United States v. Thompson, 944 F.2d 1331,

1343-44 (7th Gr. 1991) (district court nust nake a determ nation
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of ampunts that were reasonably foreseeable to defendants), cert.
denied, 112 S. . 1177 (1992). However, we observed that the
record (presumably the factual scenario outlined in the PSR)
woul d support a finding that the defendant knew or shoul d have
known of a conspiracy involving nore than 100 kil ograns.
Warters, 885 F.2d at 1273.

We also remanded in R vera, a case very nmuch |ike the
i nstant one, but we expressed the view there that the record
woul d not support a finding of reasonable foreseeability. Rivera
pled guilty to distributing .28 grans of heroin. As had several
ot her persons, Rivera purchased froma single |arge supplier
operating out of a house in Fort Worth. The factual resune
acconpanying the guilty plea discussed the anpbunts ot her persons
had purchased fromthe supplier, but it nentioned R vera only
once: the supplier had "nmade heroin available" to Rivera and
Rivera distributed a total of .37 grans to police officers on two
occasions. Only one other person was nentioned as having
obt ai ned heroin on the sane date as Rivera. 898 F.2d at 444.
Al t hough the district court accepted the PSR s use of the total
anount of heroin in the indictnment (224.47 grans) in reaching a
base of fense level for Rivera, we held that the established facts
coul d not support a conclusion that Rivera conspired with other
persons to distribute heroin or knew or could have foreseen the
armount distributed fromthe house. |d. at 445. W thus renmanded
to allow the district court to determ ne whether R vera knew or

reasonably coul d have foreseen the extent of the operation. |[d.
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at 446. W distinguished Rivera in Ponce, holding that a

def endant who sol d one ounce (approximately 26 grans) of cocaine
coul d be sentenced on the basis of the 231.3 grans inplicated in
transactions invol ving Ponce's coconspirators. |In Ponce, the
district court had nade explicit findings (unlike in R vera), and
those findings indicated that (1) Ponce was indicted for
conspiracy; (2) the cocai ne sales docunented by the PSR took
place in a restaurant allegedly owed by a coconspirator; and (3)
one of the sales took place with the aid of a coconspirator. 917
F.2d at 845-46. Al though we considered the district court's

fi ndi ngs sonewhat sparse, the record supported the court's

concl usion that Ponce could be sentenced based on the full anount
of cocai ne.

In the case before us, the district court nmade what we
consider, follow ng Ponce, a finding concerning the disputed
question of quantity. Thus, we do not face the purely nechani cal
problem as in Warters and Rivera, of a |ack of any basis for
inputing the total anmount of drugs involved in the conspiracy to
a |l esser participant. The court stated at Mtchell's sentencing:

The delivery that took place that night, there was 20

kil ograns transported fromFlorida to Dallas. It is
absolutely correct that [Mtchell] nade a transaction
involving a small anobunt of cocaine. |It's ny understanding

that he also admts that he had done that on other occasions
wth M. Wber or the other fell ow whose nane |'ve forgotten
now, who was nuch nore involved. But | have rejected [other
def endants' chall enges to using the 20 kilograns], as | wll
thi s one.

| think that under the 5th G rcuit case, when soneone even

t hough they're buying snaller anmounts concede that they have
been buying on a nunber of occasions, that it is certainly
reasonably foreseeable to realize that the person who's
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distributing the cocaine is dealing in nore than just 4 or 5
ounces of cocaine each tinme or 500 grans of cocai ne.

As in Rivera, however, we cannot conclude that on the facts
established in the record the full extent of the conspiracy to
distribute 20 kil ograns was reasonably foreseeable to Mtchell.
The Governnent asserts that "[i]t is apparent fromthe
evi dence as a whol e that the appellant knew the conspiracy was
di stributing much nore cocai ne and invol ved many nore people than
just hinself and the cocaine which he was distributing." The
Governnent can only support this theory, however, by
extrapolating fromthe facts. First, the Governnent asserts that
because Mtchell knew a new shipnment had arrived and because of
his "persistence" in attenpting to obtain cocaine from Cook he
was aware of the anount involved in the conspiracy. The PSR
i ndi cat ed, however, that Cook notified custonmers of the new
shi pnent and solicited their business. Mreover, it cannot be
inferred fromMtchell's persistence in attenpting to purchase on
April 2 that he had entered into a w de-rangi ng conspiracy or
shoul d have been aware of one. It nerely signified his strong
desire to obtain cocaine, a desire that is consistent with the
hi story of drug problens outlined in the PSR  Second, and
sonewhat nore substantially, the Governnent points to the
statenent in the PSR that Mtchell admtted introduci ng Wber to
ot her custoners. This fact nay be probative of Mtchell's

know edge of the extent of the conspiracy. Cf. United States v.

Boyer, 931 F.2d 1201, 1205-06 (7th G r.) (defendant who
i ntroduced purchaser to supplier for purpose of three kil ogram
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purchase could foresee transaction of that anount, and so coul d
be sentenced on basis of three kilograns despite fact that actual

transaction involved one kilogranm), cert. denied, 112 S. . 209

(1991). But while it is reasonable to infer that Mtchell knew
Cook and Weber were dealing in anmounts |arger than a few ounces -
- particularly since Mtchell admtted to a conspiracy to
distribute over 500 grans -- it is quite a leap fromone-half a
kilogramto 20 kil ograns.

The Governnent also relies on the proposition that a
longtime relationship with suppliers indicates know edge of the
scope of a drug distribution operation. W recognized that this

could be true in United States v. Devine, 934 F.2d 1325 (5th Cr.

1991), cert. denied, 112 S. C. 349, 911, 952 (1992), but in that

case the evidence clearly showed an association |asting several
years between the kingpin (Robinette) and the two | ower-echel on
def endants who di sputed their sentences (Barker and Martinez).
Martinez was Robinette's girlfriend, and had purchased several
expensi ve autonobil es over the years with cash froman unknown
source. And both Barker and Martinez wore a neckl ace signifying
menbership in the inner circle of the conspiracy. 1d. at 1337.
On the basis of this evidence, we considered the case easily
di stingui shable from R vera and uphel d sentences based on anounts
| arger than Barker and Martinez distributed. [d. at 1338.

Here, by contrast, there is only the barest evidence that
Mtchell had a relationship Cook and Wber, and there is no

indication of the regularity of his purchases, the anobunts he
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purchased, or the length of tinme he had been associated with his
suppliers. Mreover, as in Rivera, there is no indication that
Mtchell was aware of the other nenbers of the conspiracy or the
extent of their purchases. See North, 900 F.2d at 134 (where

def endant was unaware of anounts of other persons' purchases from
supplier, he could not be sentenced on basis of supplier's entire
distribution). Indeed, the district court stated that, of al

the persons charged, Mtchell was "down at the bottom because
there were people out buying seven kilos or five kilos." Wile
Mtchell may have purchased snmall anounts on several occasions,
not hi ng suggests that he was dealing in the range of 20

kil ograns. Conpare United States v. Thomas, No. 91-8581, slip

op. at 5071 (5th Gr. June 5, 1992) (evidence of drug trade
| edgers assigning defendant a code nunber and of substanti al
cocai ne purchases over period of tine justified inputing

know edge of |arger conspiracy to defendant); United States v.

Sergio, 934 F.2d 875, 879 (7th Cr. 1991) (continuous invol venent
W th conspiracy raises inference that defendant was aware of and

i nvol ved in conspiracy to greater extent than isol ated

transaction); United States v. Christopher, 923 F.2d 1545, 1555
(11th Cr. 1991) (sentencing court properly attributed |arge
quantity to defendant, where physical evidence seized in search
of hone and testinony of witness connected himwth | arge
quantity). On the evidence in this record, we are left with the
"definite and firmconviction" that it was a mstake to find the

full 20 kil ogram conspiracy reasonably foreseeable to Mtchell.
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Accordingly, we nust remand for reconsideration of Mtchell's
sent ence.

B. Refusal to Rule on the Governnent's Mbtion for Downward
Departure

The district judge, for reasons he decided not to place on

the record, withheld a ruling on the Governnent's notion under 8§
5K1.1 of the Guidelines for a dowward departure. As of this
writing, the court has not yet ruled on the notion. Both

Mtchell and the Governnent agree that hol ding the notion open

until after sentencing was error, see United States v. Howard,
902 F.2d 894 (11th Cr. 1990), and we conply wth their request
that we remand to enable the judge to rule on this notion.

As the court explained in Howard, 8 5K1.1 operates at
sentencing, while Federal Rule of Crimnal Procedure 35(b), under
whi ch the Governnment nmay nove to resentence a defendant to
reflect substantial assistance rendered after the original
sentence, operates after sentence has been inposed. Howard, 902
F.2d at 896. Under the version of Rule 35(b) in effect at the
ti me Howard was decided, a court could grant a reduction only
Wi thin one year after inposition of the sentence. W agree with
the Howard court's assessnment that a refusal to rule on a 8§ 5K1.1
nmotion would "conflict with this tenporal framework." W also do
not find that the anendnent to Rule 35(b) effective Decenber 1
1991 affects this analysis. The anmendnent allows a court to
consi der a Governnment sentence reduction notion nmade nore than
one year after inposition of sentence where the defendant's
substantial assistance involves information or evidence not known

16



by the defendant until nore than one year after inposition of
sentence. |In the usual case where no information or evidence
cones to light nore than one year after inposition of sentence,
the conflict wwth the one year tinetable discussed in Howard is
preci sely the sane.

The court in Howard al so was concerned that postponing a 8
5K1.1 ruling would vest the district court with discretion to
resentence that was taken away at the tine the Sentencing
Qui delines took effect. Prior to Novenmber 1, 1987, a court could
resentence on its own notion follow ng inposition of sentence.
Amendnents to Rule 35(b) effective that sane date renoved that
di scretion by permtting resentencing only on the Governnent's
motion. We agree with the Eleventh Crcuit that "[p]ostponing a
section 5K1.1 notion returns that discretion to the court,
contrary to the dictates of Rule 35." Howard, 902 F.2d at 897.
Thus, the district court is required to rule on the Governnent's
8§ 5K1.1 notion before it inposes a sentence on Mtchell.

C. Additional Arqgunents

Al t hough we remand for resentencing, in the interest of
judicial econony we briefly address Mtchell's remaining
contentions. Mtchell contends that the district court erred in
refusing to depart downward to reflect the facts of his history
of growng up in a troubled famly (including an alcoholic
fat her, childhood abuse, and a nother who was hospitalized for
psychiatric disorders) and his |ongtine abuse of drugs and

al cohol. Wiile Mtchell cites many cases in which courts have
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uphel d downward departures, he ignores precedent in this circuit
whi ch holds that we "will not review a district court's refusal
to depart fromthe Quidelines, unless the refusal was in

violation of the law." United States v. Hatchett, 923 F.2d 369,

273 (5th Gr. 1991); see also United States v. MKnight, 953 F. 2d

898, 906 (5th Cr.), cert. denied, --- S. . --- (U S June 15,

1992) .

In McKnight, we indicated that we have yet to resolve the
gquestion whether "violation of the |aw' exists when a district
court refuses to depart on the erroneous understanding that the
gui delines do not permt downward departure, but found that the
court had not articulated this as its reason for refusing the
departure. W have the sane situation here. After Mtchell's
attorney described Mtchell's troubl ed background, the district
j udge st at ed:

| have not taken into consideration any of the social

factors that you have asked ne to do so. | disagree with

you on that point. . . . One of ny problens in taking all of

[these] social factors into consideration is | think you can

go too far with that argunent, you wind up with judges

around the country giving different sentences for the sane
crinme, the exact thing that the guidelines tell us we're not
supposed to do any nore.
As in MKnight, this statenment indicates that the judge's refusal
to depart downward was based not on his view that the guidelines
precluded himfromdoing so as a matter of |aw, but because he
did not believe departure was warranted under the facts of this

case. Conpare United States v. Sharpsteen, 913 F.2d 59, 63 (2d

Cir. 1990) (remand necessary because it was not clear whether
district judge recognized that he had authority to depart
18



downward on account of defendant's famly ties and
responsibilities). Thus, we do not review the district court's
refusal to depart downward.

Mtchell also argues that the district court should have
departed downward because his crimnal history category
overrepresented the seriousness of his crimnal history.
Mtchell's challenge to the use of various offenses in
calculating the crimnal history score has been abandoned on
appeal, and his argunent is sinply that the court should have
departed downward. Once again, however, the sentencing
transcri pt does not indicate that the court was under the
i npression that the guidelines absolutely precluded downward
departure on this basis. Accordingly, we do not reviewthe
court's refusal to depart downward. MKnight, 953 F.2d at 906

Finally, Mtchell contends that the district court erred in
failing to formally accept his guilty plea before inposing the
sentence. The court's judgnent finding Mtchell guilty was
entered Decenber 18, 1989, three days after sentencing. Wile we
agree that it is preferable for judges to announce their
acceptances of guilty pleas in open court prior to sentencing,
any error that occurred here was harm ess. The judge nmade an
explicit finding at the plea hearing that Mtchell was pl eading
guilty freely and voluntarily, so the delay of three days between
i nposition of sentence and the formal finding of guilt deprived
Mtchell of no constitutional or statutory right. Moreover, the

transcript of the sentencing proceedings indicates that al
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parties understood that the judge had found Mtchell guilty and

accepted the plea agreenent.

[11. CONCLUSI ON
Mtchell nust be resentenced to reflect the unforeseeability
to himof the extent of the conspiracy, and the district judge
must rule on the Governnment's 8 5K1.1 notion prior to inposing
t he sentence. For these reasons, Mtchell's sentence is VACATED
and REMANDED for further proceedings consistent wwth this

opi ni on.
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